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Special needs requzre spec:a[ Iawers

Beyond Spec1a Needs Trusts:

By Kerry R.‘Peck and D. Rebecca:Mitchell

: arent and care for a-¢hild; they must:also

i poten al-»

fmd and how to access serv1ces and
resources, and how to pay - the related'

'exp el’lSSS

A parent of a child wrth specral needs*ﬁ

-inevitably worries about who will fill their
_c_r1txcal role when they die. Due to the dra-

matic increase. in -awareness; of - special -
needs trusts, they may.recognize the value-

of including. such' a trust”in their estatev_v,
plan. Parents may not however be -aware:

“that their child will-niot be fully protected

unless they also address other important -

estate planning issues.

" Planning for. a Parent’s' Disability:
Disability can. p'revent @ parent from shar- ..
ing the day-to—day responsibilities of par-:.
enting a child w1th specra.l needs whrle»
placing ‘additiorial “care’ glvmg and: de01r""-'

_sion making responsibilities on the’ fon-
Advance ,plannrng can- -
reduce the stress of the non-disabled par- )

_ent and enable a re-allocation of: financial: -
resources as intended by the parent w1th' -

: : - are unable-to make such: decisions them—- N

selves. These appointments usually exprre P
after a specified” time-period, but. new:

“disabled parent.

disabilities: .

Healthcare Advance Drrectrves for =

Parents. Both parents should sign health-
care advance directives to authorize the

non-disabled parent; or another person, .
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\he parents . of a-child with special ;
‘needs. face. ‘marny * challenges In-
[ “addition ‘to- learning how to’ be a
. .guardlan and reduge the stress of the non-
‘disabled parent or.other caregiver. )
' Desrgnatron of Guardian - to Serve
'1sab1hty Parents may-
* designate. a. guar: an for their child with

arn about the nature" and extent ‘of the-
. hlldS dxsabrhtles the spec1al care- andfi'
f elp ,'jDurrng Parent’s.

to Thake healthcare decisions for the par-.
~ent with disabilities. This may avoid the-

need for court appomtment of a. legal

special needs in their wills. It is also- pru-

dent to plan for a guardlan to serve during
the dlsabrllty ofa parent: Although 51mul—f
‘taneous drsablllty ‘of both parents'is hlgh--? K
ly unlikely, it is possrble that an automo- -
bile- accidenit or -other tragrc event: could"‘-
“result in the death of one parent-and: the .
,_d1sab111ty of .the other. The parents
. healthcare advance dlrectrves can mclud '
a desrgnatlon of guardlan for the ch d‘
“*-with special needs, or: they can use’ sepa-
rate documents for ‘such designations.to”
_ clarify their intention that the appoint--..
.- mént take effect during their di_sab'i‘lity-.; i
-State..law:
_may authorlze parents to appomt a short-
term guardlan to make healthcare and,
other personal- decisions for their ‘niinot
“child. A short:term guardian may-have”
legal authorization: to-act without a courti

‘Short-Term . Guardianship.

'appomtment and may have authority to

-make residential placement . decisions.

unrelated to healthcare when the parents

appointments may be possible. -

- Stand-By Guardianship. Generally, the -

Needs

- j-that the nommated person will actual be

parents®. nomination’ of a* guardian
iviewed: by the court a5 @ recornme
/tion, not a: mandate There isno: certa

: .possxble for parents to achreve more cer-a}'
“tainty regardmg 1mplementat1on of their
choice of guardian by designating a stand--
by guardian. It may also be possible to
obtain a court appointment of the stand-
by guardlan while the patents’ are" ‘alive:
and‘under fio drsabrhty This may be éspe- -
cially desirable where it is antlclpated that
“there :may*be -problemis’ with: access to -
‘medical cdre for. the child. with special
l,needs or’. a cotitest -over, who, will ‘be

5 ‘jappomted guardlan upon the parent s dis- -
ability or death )

Advance Dlrectxve for Mi-nor’s
Héalthicare: Decisions. Another: option
available in some states is a special .
';'fhealthcare advance:: directive- signed by -
:the parent, -authorizing an agent to make
healthcare decisions . for a‘mi‘nor child.
ThlS document ‘can. provide greater cer- -
tairity regardrng the 1dent1ty of the author-

“ized decision maker during the-time nec- .

essary to ‘obtain - appointment of a
’ guardlan It may eliminate the need for
femergency court proceedlngs o address
urgent medical issues, and, where the par-
ent’s disability is'not- permanent, it may '

allow’ court mvolvement to be avoided
altogether. - :

Property Powers of Attorney for
Parents. Both parents should sign powers




f attorney for p‘roperty,‘ authorizing

igents to manage their financial affairs

turing a period of disability. As with
ealthcare advance directives, court pro-
:eedings may be avoided -and, careglver‘

tress may be reduced _

Special Provisions for Special Needs.
‘he agent or guardian of a parent with
lisabilities may be:able to use-that par-
nt’s income and assets to meet the basic

upport needs . of ‘a -dependant minor »

hild.” However, without clear advance
uthorization from the parent with dis-

bilities, . there. may be a question con- -

erning ‘the authority -of the -agent or

‘uardian- to use .income and assets for .

ion-support expenses of ‘the child with
pecial needs or-for éxpenses- after the
hild has’reached the age of: ‘legal ‘adult-
od: ‘Therefore, it is prudent to include:

lowers. to-assute that-the parent’s finan- -

cial resources méy‘be used as intended by
the parent to pay all types of expenses

incurred by, or on behalf of, the Chlld with

special needs.
Use "of Financial Resources for a Chlld

‘'with Special Needs." If intended by the par-

ent, the agent should be authorized to. use

“income and assets to pay non-support .
‘expenses of the child during the child’s
-minority ‘and after the child becomes an

adult and.to :pay other expenses after the

_child reaches adulthood—at least: to the
extent that the expenses are not paid by
governmental or charitable programs. As’

with special needs trusts; it may be prefer-
ableto specifically authorize the agent to

_pay. for- comforts and" luxuries and other.
-supplemental : ot “special needs -expenses
. and ‘omit reference to ‘the use of income:
- and assets to'pay for care, support,.mainte-
riance; -or- sxmllar ‘items. Thxs wﬂl help to -

clarify the authority of the agent with
respect to the use of financial resources
when there are public-benefits and limit

_the potential for problems with benefits:
“eligibility due to the agent’s authority to

make payments on behalf of the child with
special needs. .
Authority to Create and Fund Specxal
Needs Trust. -Whether or not the parent -
has included a special needs trust in his or ~
herwill or living trust, the agent should be
authorized to create and fund a special
needs trust for the benefit of the child,
and the authority should be broad enough

« to allow the agent to create a self:settled .

payback trust for the child’s‘own assets, if

r_leede’d, as permitted by federal law. v
‘Agency Protector. - Due to'the inability -

to.predict all future issues, the pOwer"of

vattorney mlght authorxze the agent or-an

cont/nued on page- 60-

wwwieparent.com/EP MAGAZINE » October 2007 -59:




Special Needs Alliance

continued from page 59

agency p_rotector to amend the terms of

the power of attorney at a future time, as.

dictated by changing circumstances, simi-
lar to the use of a trust protector in a trust.

Authority for Self-Settled - Trust for
Parent. To maximize available options,
the parents’ powers of attorney should
include provisions authorizing the agent

to create and fund a self-settled special

needs payback trust for their own benefit,.
if deemed appropriate by-the -agent.
Gifting powers can also be included, if
desired, to allow gifts from the parent
with disabilities to the non-drsabled par-
ent or to others. _ .
Planning for Adulthood. It is important
to plan for the day when the child with
special needs reaches the age of adult-
hood. Upon reaching the designated age
(usually -18),
becomes an adult, with all of the rights.and
responsibilities that accompany this status,.

- regardless of his or her actual mentali )
capacity. Where a child with special needs

will net be fully. ableto manage healthcare,

'other personal decxsrons and/or financial ;
' 'affarrs upon reachmg adulthood; an evalu- "~
atron of'the child’s ability to sign powers of
»attorney should be done; unless the dis- -
abilities are so severe that Iegal guardlan- :

vShlp will clearly be required.

" Powers of attorney may be appropriate:
where the new adult with speeial. needs is
capable’ of understanding the material’

‘factors involved in- appointing - an agent.
and-is .not-in ‘need:of a ‘decision- maker -
‘who ¢an make decisions- contrary to his
or: her wishes. In addmon to.the standard -

' powers inctuded: in'most powers of attor-

‘ney, it is 1mportant to consider addmg the
following powers:. :

_* the:power to represent the principal-in :5

" connection with special. education
decisions and procedures,

e the power to represent the principal in
connection with applications for gov-

_ ernmental benefits, '

s the power to represent the principal in
connection” with re51dent1al arrange-
ments, '

60 October 2007 » EP MAGAZINE/www.eparent.com

the child automatically"

¢ the power to create and fund a self-set-
tled special needs payback trust for the
child’s own benefit, and '
e the power to obtain protected medical
information governed by the Health
Insurance Portability and Accountability
Act of 1996 (a.k.a. HIPAA).

Powers relating to gifts and disclaimers
of interests in property may also be
appropriate in some cases.

The new adult with special needs who

“has the capacity to sign powers of attorney

may still be vulnerable to exploitation by
unscrupulous individuals. Therefore, if he

“ or she will be independent enough to be in

unsupervised settings, it may be wise to
consider limited guardianship for powers
relating to legal contracts. This would pro-
vide the option of invalidating unwise con-
tracts, which might be signed without the
knowledge of the agent/parent. When
planning for a limited guardianship peti-

‘tion, it is critical to find a physician knowl-

edgeable concerning the dlstmctlons'

-between varjous types of mental capacrty '
‘and the appropriate . use of hmlted:‘
) guardranshlp to avord unmtentlonally cre-"
ating a question concernmg the valrdlty of -
‘the powers of attorney. )
Guardlanshlp ‘Where the disabilities. -
-are severe, legal guardranshrp may be riec- o
~essary. Guardianship may be limited to
: personal decisions ‘where ‘there are no-

mcome or assets in the name of the child,
Wthh must be managed by a guardran

“However, for protectlon of the‘adults with -
Adlsab_l_l_ltleS, it ‘may be wise to have’ the‘"v

court’riake an adjudication of ‘incofnpe:-

tency as to, firiancial decisions so that con- -
tracts or other legal documents signed byf ’
‘the person with dlsabﬂmes may be vorded
“if necessary. .-

Planning for Funds Already in the .
' Name of the Child. Where funds have

been transferred to a Uniform Gift t6

" Minor’s Account in the name of the child

with special needs, it is important to plan
whether the funds will present problems.

agement by the child is an issue or if the
child may need to qualify for governmen-

tal benefits that count assets when deter.

mining eligibility, it may be preferable fo -

plan a spend-down of the assets in tf
account, on hon-support €Xpenses, prigr’
to the day when the child reaches adut.
hood. If the amount of funds is substap:.
tial, it may be necessary to consider the:
creatjon of a self-settled special needs pay
back trust.

Planning for Gifts from Relatxves
During Life of Parents. In order to pro-
tect funds which might be transferred to
the child with special needs by other rela-
tives or friends, either through gifts or
bequests, parents should consider how to -
communicate to the most llkely‘persons .
the potential impact of gifts on the child’s
present or -future eligibility for govern-
mental benefits. This could-include rec- -

‘ommendations concerning the use of a

special needs trust to protect any funds
which may be planned for. the child. If

‘appropriate, the parents can consider set- -

ting up a special needs trust to receive any’
gifts, which may be made during the par-
ent’s lifetime. There are many options-for

such trusts, and: an experxenced specral}

needs. planning attomey can .assist -the’

" parents to choose the optlons that will

best achieve their goals and objectives.’
"The challenges. faced by parents of a

"chrld wrth specral needs. are great, but

they “are accompamed by many options

“which did not exist in the past. By taking. .
'advantage of these plannmg opportunl-"
ties, parents will be able to more fully pro-
tect their child with: special néeds and

other family members “and ach1eve
greater peace of mmd as a result .
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